
 
 

MEETING DATE: June 14, 2023 

PREPARED BY: Crystal Najera, 
Sustainability Manager 

DIRECTOR: Roy Sapa’u 

DEPARTMENT: Development Services CITY MANAGER: Pamela Antil 

SUBJECT:  

Temporary suspension of Encinitas Municipal Code (EMC) Sections 23.12.110.B and 
23.12.110.C, which regulate the use of fuel gas infrastructure in new buildings, in response to the 
April 17, 2023 ruling in California Restaurant Association v. City of Berkeley by the Ninth Circuit 
of the United States Court of Appeals 

RECOMMENDED ACTION:  

Adopt City Council Resolution No. 2023-75, titled “A Resolution of the City Council of the City of 
Encinitas Temporarily Suspending Sections 23.12.110.B and 23.12.110.C of Chapter 23.12 
(Uniform Building Codes for Construction) Of Title 23 (Building and Construction) of the Encinitas 
Municipal Code;” (Attachment 1) 

ENVIRONMENTAL CONSIDERATIONS:  

The action being considered by the City Council is not subject to the California Environmental 
Quality Act (CEQA) because it is not a “project” per Sections 15378(c)(3) and 15378(b)(5) of the 
CEQA Guidelines. The action authorizes staff to implement an organizational or administrative 
activity of government that by itself will not result in a direct or indirect physical change in the 
environment.  

This item is related to the following measures in the City’s Climate Action Plan: 

• BE-2: Require Decarbonization of New Residential Buildings

• BE-4: Require Decarbonization of New Commercial Buildings

STRATEGIC PLAN AND WORK PROGRAM: 

This item aligns with the Environmental Health and Leadership Focus Area of the Strategic Plan.  

FISCAL CONSIDERATIONS:  

There is no direct fiscal impact associated with the staff recommendation.   
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BACKGROUND: 
 
On January 17, 2018, City Council adopted a comprehensive Climate Action Plan (CAP) which, 
among other things, called for the adoption of regulations to limit the amount of greenhouse gas 
emissions from residential and commercial buildings.  The following building-related measures 
are included in the City’s CAP:   
 

BE-1: Adopt a Residential Energy Efficiency Ordinance 
BE-2: Require Decarbonization of New Residential Buildings 
BE-3: Adopt Higher Energy Efficiency Standards for Commercial Buildings 
BE-4: Require Decarbonization of New Commercial Buildings 
RE-3: Require Commercial Buildings to Install Solar Photovoltaic Systems 

The state of California allows local jurisdictions to adopt local amendments (commonly called 
“reach codes”) to the Title 24 Building Standards Code (Title 24) when findings can be made to 
support that the locally unique topographical, geological, and climatic conditions necessitate the 
amendments. In no circumstances can a local amendment be less restrictive than the state 
adopted codes.  
 
On October 27, 2021, City Council adopted Ordinance No. 2021-13 which enacted the above 
referenced CAP measures as “reach codes” and added these new building requirements into the 
Encinitas Municipal Code (EMC).  
 
On October 26, 2022, City Council adopted the 2022 Edition of the Building Code and re-adopted 
these local amendments, with some minor additions, and deletions as part of Ordinance Nos. 
2022-12, 2022-13 and 2022-14. 
 
Ordinance No. 2022-14 contains the reach codes pertaining to Title 24, Part 11, Green Building 
(CALGreen) Code (see Attachment 2). This ordinance EMC Sections 23.12.110.B and 
23.12.110.C, which require all new residential and nonresidential buildings in Encinitas to be 
designed and constructed all-electrically and without plumbed fuel gas.  
 
The City of Encinitas was the fiftieth municipality in the state of California to adopt an all-electric 
requirement for buildings.  One of the first municipalities to do so was the City of Berkely.  In July 
2019, the City of Berkeley adopted an ordinance prohibiting the use of fuel gas in the design and 
construction of all new buildings.  
 
In 2019, the California Restaurant Association (CRA) sued the City of Berkeley in federal court 
over adoption of its ordinance. CRA argued that the ordinance was preempted by the federal 
Energy Policy and Conservation Act (EPCA) and by California law (the Building Standards Code 
and the Energy Code).  In 2021, the federal district court dismissed CRA’s suit, finding that EPCA 
did not preempt Berkeley’s ordinance and declining to act on the state law claims.  However, on 
Monday, April 17, 2023, a three-judge panel of the United States Court of Appeals for the Ninth 
Circuit (“Ninth Circuit”) overturned the lower court’s decision and ruled that EPCA preempts the 
City of Berkeley’s all-electric ordinance. 
 
On May 31, 2023, the City of Berkeley filed a petition for rehearing.  If granted, the en banc 
rehearing by the Ninth Circuit would include the Chief Judge and ten judges who are randomly 
drawn. If granted, the en banc rehearing could take approximately one year for a ruling, however, 
there is no mandated timeframe for this action.  
 
ANALYSIS: 
 

Public agencies throughout California have adopted a variety of different approaches to regulating 
the use of natural gas in buildings. For cities in the Ninth Circuit who have adopted an all-electric 
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regulation similar to the City of Berkely, the Ninth Circuit’s decision is a binding authority that must 
be followed, regardless of whether a rehearing request has been made or is granted.   

 

Therefore, it is recommended that the City Council approve a temporary suspension of EMC 
Sections 23.12.110.B and 23.12.110.C, which regulate the use of fuel gas infrastructure in new 
buildings, in response to the April 17, 2023 California Restaurant Association v. City of Berkeley 
ruling by the Ninth Circuit. 

 

If an en banc rehearing is granted and an 11-judge panel of the Ninth Circuit overturns the three-
judge panel’s decision, City Council may reverse the suspension of EMC Sections 23.12.110.B 
and 23.12.110.C, making them immediately enforceable. 

 

If an en banc rehearing is not granted or if an 11-judge panel upholds the three-judge panel’s 
decision, City Council may choose to amend EMC Sections 23.12.110.B and 23.12.110.C to a 
version that would not preempt EPCA.   
 
ATTACHMENTS:   
 

1. Resolution No. 2023-75, titled “A Resolution of the City Council of the City of Encinitas 
Temporarily Suspending Sections 23.12.110.B and 23.12.110.C of Chapter 23.12 
(Uniform Building Codes for Construction) Of Title 23 (Building and Construction) of 
the Encinitas Municipal Code.” 
 

2. Ordinance No. 2022-14, titled “An Ordinance of the City Council of Encinitas, adopting 
amendments to Chapter 23.12 (Uniform Codes for Construction) of Title 23 (Building 
and Construction) of the Encinitas Municipal Code to make certain amendments, 
additions, and deletions related to building decarbonization, electric vehicles, water 
conservation and energy efficiency.”  
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RESOLUTION NO. 2023-75 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF ENCINITAS 

TEMPORARILY SUSPENDING SECTIONS 23.12.110.B AND 23.12.110.C 

OF CHAPTER 23.12 (UNIFORM BUILDING CODES FOR CONSTRUCTION) OF 

TITLE 23 (BUILDING AND CONSTRUCTION) OF THE ENCINITAS MUNICIPAL CODE 

 

WHEREAS, the City of Encinitas is committed to the long-range goal of protecting the 

natural environment, increasing sustainability efforts, and improving overall quality of life; 

WHEREAS, carbon dioxide (CO2) and other greenhouse gases released into the 

atmosphere have a profound effect on the Earth's climate and reduction of the potential magnitude 

of climate change may lower its harmful effects on public health and safety; 

WHEREAS, achieving greenhouse gas emission reductions to protect the climate is 

important to the City of Encinitas, which relies heavily on the stability of the climate for its 

environment, economy, and quality of life; 

WHEREAS, local actions, whenever taken by cities and counties nationwide, can help 

provide a collective response and may also provide the benefits of testing and developing model 

programs, methods, and technologies for achieving greenhouse gas reductions; 

WHEREAS on January 17, 2018, the City Council of the City of Encinitas adopted a 

comprehensive Climate Action Plan which includes a set of strategies, goals, emission reduction 

targets, and measures aim to reduce greenhouse gas emissions; 

WHEREAS on December 16, 2020, the City Council of the City of Encinitas adopted 

Resolution No. 2020-90, “A Resolution of the City of Encinitas City Council Declaring a Climate 

Emergency;”  

WHEREAS on October 27, 2021, City Council adopted Ordinance No. 2021-13 which 

enacted amendments to Chapter 23.12 (Uniform Codes for Construction) of the Encinitas 

Municipal Code (EMC) including building regulations to implement goals and objectives set forth 

in the Climate Action Plan for reducing greenhouse gas (GHG) emissions in residential and 

commercial buildings, becoming the fiftieth city in California to adopt such an ordinance; 

WHEREAS, on October 26, 2022, the City of Encinitas adopted Ordinance No. 2022-14 

which re-enacted amendments made to Chapter 23.12, including EMC Section 23.12.110, as 

required by the California Building Standards Commission; 

WHEREAS, Section 23.12.110.B regulates fuel gas in buildings and requires all newly 

constructed Residential and Hotel/Motel buildings to be designed and constructed as All-Electric 

Buildings; 

 WHEREAS, Section 23.12.110.C also regulates fuel gas in buildings and requires all 

newly constructed Nonresidential to be designed and constructed as All-Electric Buildings; 

Attachment 1 
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WHEREAS, in July 2019, the City of Berkeley was the first city in California to adopt an 

ordinance (No. 7672-N.S.) prohibiting the use of fuel gas in the design and construction of all new 

buildings;  

WHEREAS, on Monday, April 17, 2023, a three-judge panel of the United States Court of 

Appeals for the Ninth Circuit (“Ninth Circuit”) decided California Restaurant Association v. City of 

Berkeley and ruled that the Energy Policy and Conservation Act (EPCA) preempts the City of 

Berkeley’s 2019 all-electric ordinance (the “Ninth Circuit’s Ruling”); and 

WHEREAS, Encinitas Municipal Code Sections 23.12.110.B and 23.12.110.C are 

substantively similar to the City of Berkeley’s Ordinance No. 7672-N.S. 

NOW, THEREFORE, BE IT RESOLVED, DETERMINED AND ORDERED by the City 

Council of the City of Encinitas that mandatory compliance with, and the enforcement of, the 

requirements of Encinitas Municipal Code Sections 23.12.110.B and 23.12.110.C and are hereby 

temporarily suspended in response to the Ninth Circuit’s Ruling in California Restaurant 

Association v. City of Berkeley; 

BE IT FURTHER RESOLVED that the City of Encinitas remains committed to doing its 

part to reduce greenhouse gas emissions and limit global climate change impacts;  

BE IT FURTHER RESOLVED that if the Ninth Circuit’s Ruling is overturned or modified, 

the City Council of the City of Encinitas will immediately consider reinstating enforcement of 

Encinitas Municipal Code Sections 23.12.110.B and 23.12.110.C; and 

BE IT FURTHER RESOLVED that if the Ninth Circuit’s Ruling is upheld, the City Council 

of the City of Encinitas will consider amendments or revisions to Encinitas Municipal Code 

Sections 23.12.110.B and 23.12.110.C as may be required to comply with the Ruling.  

PASSED, APPROVED AND ADOPTED at a regular City Council meeting of the City 

Council held on this 14th day of June 2023, by the following vote to wit: 

 

________________________________ 

Tony Kranz, Mayor 

ATTEST: 

 

___________________________________ 

Kathy Hollywood, City Clerk 
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APPROVED AS TO FORM: 

 

_____________________________ 

Tarquin Preziosi, City Attorney 

CERTIFICATION: I, Kathy Hollywood, City Clerk of the City of Encinitas, California, do hereby 

certify under penalty of perjury that the foregoing Resolution was duly adopted at a special 

meeting of the City Council on the _____ day of _________, 2023 by the following vote: 

AYES: 

NOES: 

ABSENT: 

ABSTAIN: 

_____________________________ 

Kathy Hollywood, City Clerk 
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